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The appointment of Governor Hughes as the successor of Jus- 
tice Brewer upon the Supreme Court of the United States meets 
with almost universal approval. Governor Hughes has been in 
the public eye — of late years — more as a politician 
Mr.. Justice than as a lawyer, but before he entered politics he 
Hughes. had taken a high stand at the bar. A man of in- 

tegrity, a clear-headed, fearless gentleman in the 
prime of life, the country has every reason to expect, if not 
great, certainly good things of him as a judge. 



The "bleached flour" industry has produced a case which has 

called forth an expression of the "powerlessness" of the states to 

deal with what Judge McPherson of the Federal 

Powerless Court in Iowa calls "evils well-nigh intolerable, that 

States. had grown up during this age of greed and avarice 

and commercialism." 

It is perhaps not so much a powerlessness as an unwillingness ; 
but that unwillingness to deal with such questions will soon end 
in the destruction of the states' power to regulate their own af- 
fairs if the present trend of decisions goes on. 

It seems that the United States government, acting under the 
"Pure Food Law," seized in Iowa flour shipped from Kansas, 
the reason of the seizure being that the process of bleaching to 
which the flour had been subjected was injurious to the public 
health. This seizure was resisted by the manufacturers who filed 
a bill for an injunction, which Judge McPherson refused to 
grant. The Judge reviewed the unsuccessful efforts of various 
states to remedy the wrongs against public health by legislation 
— some of which legislation was thwarted by the Federal Courts 
— and laid down the law that Congress might pass any law to 
check an evil of national concern. Under what clause of the 
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constitution such power is given is not made known by the Judge. 
In the case under discussion, the flour being a subject of inter- 
state commerce, the seizure was probably correct. A jury will, 
however, have to pass upon the question of the impurity of the 
flour. That the adulteration of foods and drugs is carried to an 
appalling extent no one can doubt, and that a right to check it 
and destroy it altogether should exist somewhere is equally un- 
questioned, but it is a serious question as to whether a constitu- 
tion adulterated by judicial decisions is not as great an evil of 
national concern as adulterated flour. 



And this reminds us of the latest opinion of that champion of 
the rights of the states, as he sometimes calls himself, and as in- 
deed in some cases he seems to be, Mr. 
A Curious Subject Justice Harlan. In this opinion the other 
of Interstate members of the court concur — with the 

Commerce. exception of the Chief Justice and Mr. 

Justice McKenna, who dissent without 
giving any reason for their dissent. The case is International 
Text Book Company v. Aaron T. Pigg, decided April 14th, 1910. 

In this case it appeared that the Book Company, a Pennsylvania 
Corporation, ran what is known as a Correspondence School at 
Scranton, Pa. It prepared and published instruction papers, text 
books, etc., and taught pupils by means of correspondence and 
forwarding to them such instruction blanks, publications and ap- 
paratus as it prepared. It employed local and traveling agents, 
called "solicitor-collectors" who procured and forwarded business 
to Scranton and collected fees, etc. 

The Company had a solicitor who maintained at his own ex- 
pense an office in Topeka, Kansas, and was paid a salary. One 
Pigg who may have been a descendant of Spenser's Grylle* agreed 
to pay eighty-four dollars for a course of instruction, but after 
paying four dollars and forty-cents, he "played hookey" and de- 
clined to attend school longer or pay any more fees. The Com- 
pany sued and Pigg defended the suit on the ground that the Con> 



*"That had an hog beene late, hight Grylle by name 
Repyned greatly and did him miscall 
That had from hoggish form him brought to naturall." 
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pany Had failed to comply with the statute of Kansas requiring 
all. corporations organized under the laws of any other state seek- 
ing to do business in Kansas, to pay a fee of twenty-five dollars 
and obtain permission from the State Charter Board to do busi- 
ness, and to comply with various other regulations of the state 
laws applying to all corporations seeking to do business in the 
State. Sufficient to say that this corporation did not comply with 
the state law and claimed that it could not be forced to do so as it 
was engaged in interstate commerce. The Kansas Supreme 
Court declined to take this view of the case, but the Supreme 
Court of the United States sustained its contention and Pigg was 
led to the slaughter. This is probably one of the most far 
"stretched" cases of interstate commerce known to the law and 
opens up a possibility of infringement upon the state's powers 
to regulate corporations hard to be estimated. Chief Justice Mar- 
shall in that pons malorum, Gibbons v. Ogden, 9 Wheat. 1, de- 
fines commerce as "traffic" and "something more — it is inter- 
course," and in Pensacola Tel. Company v. Western Union Tel. 
Company, 99 U. S. 1, C. J. Waite said: "It is not only the right 
but the duty of Congress to see to it that intercourse among the 
states and the transmission of intelligence are not obstructed or 
unnecessarily encumbered by state legislation." In this latter 
case Justice Field dissented, Hunt, J., concurring with him, and 
Harlan, J., not sitting. The only comment we deem necessary is 
to quote from the dissenting opinion of that great Justice Field 
in the last-named case : 

"A corporation can have no legal existence beyond the limits 
of the sovereignty which created it. In Bank of Augusta v. 
Earle, 13 Pet. 519, it was said by this Court that 'it must 
dwell in the place of its creation and cannot migrate to an- 
other sovereignty.' And in Paul v. Virginia, 9 Wall. 168, we 
added that 'The recognition of its existence, even by other 
states, and the enforcement of its contracts made therein, de- 
pends purely upon the comity of those states — a comity which 
is never extended where the existence of the corporation, or 
the exercise of its powers is prejudicial to their interests or 
repugnant to their policy. Having no absolute right of rec- 
ognition in other states, but depending for such recognition 
and the enforcement of its contracts upon their assent, it 
follows as a matter of course that such assent may be granted 
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upon such terms and conditions as those states may think 
proper to impose. They may exclude the foreign corporation 
entirely, they may restrict its business to particular localities, 
or they may exact such security for the performance of its 
contracts with their citizens as in their judgment will best 
promote the public interest. The whole matter rests in their 
discretion.' If, therefore, foreign corporations can exist in 
the State of Florida and do business there by the authority 
of Congress, it must be because Congress can create such 
corporations for local business — a doctrine to which I cannot 
assent and which to my mind is pregnant with evil conse- 
quences. * * * 
"Over no subject is it more important for the interests and 
welfare of a state that it should have control, than over cor- 
porations doing business within its limits. By the decision 
now rendered congressional legislation can take this control 
from the state and even thrust within its borders corporations 
of other states in no way responsible to it. It seems to me 
that, in this instance, the- court has departed from long-es- 
tablished doctrines, the enforcement of which is of vital im- 
portance to the efficient and harmonious working of our 
national and state governments." 



"Minorities, sir, are generally right," an irate politician is re- 
ported as saying in one of Trollope's novels, and there is a large 
number of people in these United States who are 
In the somewhat disposed to agree with him. It is not, 
Minority, therefore, with the idea of criticism that we give the 
result of an examination of some of the . important 
questions decided by our Supreme Court in which they seem to 
be in a minority. 

One of the questions which has given rise to much discussion 
in late years has been upon the hopeless conflict of authorities in 
the so called "Turntable Case." Our Supreme Court has held 
that a railroad company is not liable for an injury inflicted on an 
infant of tender years by an unfastened and unenclosed turntable. 
See Walker v. Richmond, etc., -R. Co., 105 Va. 226. We com- 
mented upon this case in 12 Virginia Law Register 235. As shown 
in that article, our court is with the minority, and since it was 
written the Court of Last Resort in England has thrown the 
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weight of its authority with the majority. See 15 Virginia Law 
Register, p. 74. 

The case of C. & O. R. Co. v. Anderson, 93 Va. 630, holding 
the railroad company not liable where a brakeman kicked a tres- 
passer from the platform of a car, the rules of the company for- 
bidding such riding, "in the absence of proof that the brakeman 
had authority to remove trespassers," is out of line with authori- 
ties and cannot be reconciled with the principle that the company is 
liable even for servant's malicious acts, if done in the course of 
servant's employment. See Pierce v. R. Co. (N. C), 44 L. R. 
A. 316; Wetmore v. Little Miami, etc., R., Co. (Ohio), 2 Am. 
Rep. 373 ; Rounds v. Delaware, etc., R. Co., 64 N. Y. 135. 

Likewise in the case of Moore v. City of Richmond, 85 Va. 
538, holding that in an action against a city for injuries from fall- 
ing into a hole in the sidewalk, testimony that the plaintiff's wit- 
ness fell into the same hole the same night was held collateral and 
inadmissible. This decision is contrary to the great weight of 
modern authority, notably to the Supreme Court of the United 
States. See District of Columbia v. Armes, 107 U. S. 519. 

And in Petticolas v. City of Richmond, 95 Va. 456, holding that 
a judgment against one of several joint trespassers, whether 
satisfied or not, is a bar to any action against the co-trespassers, 
our Court followed the rule in England, but no other American 
state, with the possible exception of Rhode Island, has adopted 
so drastic a rule. 

The case of the C. & O. R. R. Co. v. Pew, 15 Virginia Law 
Register, 145, can hardly be defended on the ground that it is 
the construction of our statute, because that statute is merely 
declaratory of the Common Law. Kansas, Iowa, Texas, Ne- 
braska, Kentucky and Virginia are some of the states in which 
the courts have decided that a common carrier cannot limit his 
common law liability in any manner whatever. The majority of 
the decisions are against the courts of these states. 

The opinion of our court in Norfolk & W. Ry. Co. v. ,Bon- 
durant's Adm., 107 Va. 515, is criticised in Lupher v. Atchison T„ 
& S. T. Ry. Co. (Kansas), 100 Pac. 284. In this last case in 
1904 plaintiff, then eighteen years of age, was employed by de- 
fendant company as a brakeman. Two years later, due to the neg- 
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ligence of defendant company, he was injured. Plaintiff sought 
to recover damages for the injuries sustained. Held, that the 
false representations did not prevent the relation of master and 
servant attaching, and that there could be a recoveiy. 

The theory of that case is that the contract of employment in- 
duced by plaintiff's misrepresentation is not void, but voidable 
merely, and until the relation is terminated the plaintiff is entitled 
to the same protection the employer owes to all employees. In 
this view the case is supported by Williams v. Illinois Cent. R. 
Co., 114 La. 14, 37 South. 992; L. S. & M. S. Ry. Co. v. Baldwin, 
19 Ohio Cir. Ct. R. 338. 

In the Norfolk, etc. v. Bondurant case the plaintiff, in order 
to secure a position where he could learn the duties of a fireman 
on defendant's line, falsely represented himself to be of age. 
The court held him to be a trespasser or licensee to whom the 
company owes no duty other than not to injure him recklessly, 
wantonly, or willfully, hence were not responsible for his death 
caused by the negligence of defendant. The status of master 
and servant is a relation which arises out of contract express 
or implied. There is apparent weight to the argument that where 
the express contract of employment is induced by the misrepre- 
sentation of the servant, the relation of master and servant does 
not properly exist, and the servant cannot base his claim for dam- 
ages on the relation so created. Such a disposition of the case 
finds support in the well-recognized rule of law, "that where the 
relationship between the plaintiff and defendant is induced by the 
fraud of the plaintiff, that relationship cannot be set up by plain- 
tiff as a basis of recovery against the defendant." Way v. Chicago 
R. I. & P. R. Co., 64 la. 48; Godfrey v. Ohio & M. R. Co., 116 
Ind. 30; McVeety v. St. Paul M. & M. R. Co., 45 Minn. 268; Mc- 
Neill v. Durham & G. R. Co., 132 N. C. 132 N. C. 510. 

That the view expressed by our own court is the soundest few 
can doubt, even though it be in the minority, yet on grounds of 
public policy we believe the Lupher case will probably be fol- 
lowed. 
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And this leads us to a consideration of the proper meaning of 
this phrase, so often used by the courts. By what system of 
balances are we to weigh the authorities on any given 
Weight of subject? Some of the courts — indeed, most of them 
Authority. — construe it to mean the number of authorities, and 
indeed it is very hard to say why this rule is not, 
faut de miewc, the correct one. Can the courts attempt to draw 
invidious distinctions between the highest tribunals in our various 
commonwealths? And yet it is a well-known fact that the opin- 
ions of the Supreme Courts of some of the States carry very 
little weight. Indeed some of them are considered very light 
weights and their construction of law yery short weight. Others 
stand deservedly high, and have done so for years. That there 
should be some standard, no one can deny; but what is it to be? 
Age does not always bring wisdom, nor length of years under- 
standing, despite some very high authority to the contrary. 
Methods of election vary, salaries vary, men vary, the amount 
and importance of litigation vary. And yet lawyers all know 
that there are no two courts in this Union whose opinion on any 
given subject carries more weight than a dozen of others. A 
Virginia judge, rather impatient of numbers of books, used to 
ask, "Have you a Virginia case ? If so, it's binding. Have you an 
English case? If so, it's very near right. Have you a United 
States Supreme Court case ? If so, it goes a very long way. Have 
you a Massachusetts, New York, New Jersey, or a 'before the 
war' Kentucky case ? They are all very persuasive. If you haven't 
any of these, go ahead on general principles. I'm about as able 

to decide this point as any of the courts of and and 

." And probably he was. And "herein consider" — 



The writers in the Reporter System have, or one of them has, 
given some thought and examination concerning this question. 

He has examined Vol. 104 to Vol. 108, 
Our Supreme Court's Virginia, inclusive, and finds that our 
Citations from Court cites the decisions of other 

Other States. states as follows; they are given nu- 

merically and only the states most 
frequently cited, listed: New York, 132; Massachusetts, 111; 
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West Virginia, 68; Illinois, 67; Pennsylvania, 65; Missouri,. 51 ; 
Indiana, 39 ; Iowa, 37 ; Ohio, 24 ; New Jersey, 19 ; Michigan, 17 ; 
Alabama, 10; Louisiana, 9 ; North Carolina, 9. 

We think the industry of the gentlemen of the system, whose 
thunder we borrow, entitles them to have us say "all of the cases 
cited as aforesaid can be found in the National Reporter System." 

In Vol. 109 Virginia, the Court cites 334 Virginia cases; 49 
United States cases; 19 New York cases; 14 Missouri; 11 Mas- 
sachusetts; 8 West Virginia; and 5 from Pennsylvania. Nearly 
every State Supreme Court from Maine to California is cited. 
Of course Virginia cases take the lead, and it is very much to be 
desired that our Court should take a leaf out of the United States 
Supreme Court's book and in its opinions cite every Virginia case 
bearing on the point decided. A writer of law books once re- 
marked that he had very little trouble in digesting questions de- 
cided by the United States Supreme Court, as he found the latest 
case generally referred to every case preceding it, which bore in 
any way on the subject. 



ERRATA. 

The printer played several tricks with the Law Register last month. 
On page 144, evidently having the pons asinorum in his mind,' h'e 
made us speak of the case of Gibbons v. Ogden as a pons malorum. 
We wrote fons malcrum, but are not entirely satisfied that the printer 
did not build wiser than he knew, for Gibbons v. Ggden has certainly 
been a bridge across which more harm to the commonwealth has 
been caused than any other decision in human history. On page 148 
the printer made us say that lawyers all know "there are- no two 
courts in this Union,", etc., when what we said was that "there are 
one or two courts in this Union," etc. 



